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The issue of democracy has become very topical in Nigeria, and rightly so too.  Democracy has its roots in law and order; the foundation of law and order in any decent society is its grundnorm that is, its constitution or conventions, as the case may be.  If I understand your theme very well, you are in search of ways and means of your members participation in realizing the dream of the evolution of true democracy which, it would appear, the authorities dread, but the masses want.  My objective in this paper is to invite you fully into this debate on ‘democracy to be or no to be’ as direct stake holders’ (the new cliché of this era), and not as spectators.  It is for this reason that I have narrowed the topic of this paper to ‘Saving Democracy in Nigeria; a Collective Responsibility’. 
From the name of your organization, you are composed of persons who are engaged directly or indirectly in the training, management ,and day to day control of those who operate the machinery of mass information, and the machinery itself, whether print or electronic. The word ‘communication’ is defined as “the activity or process of expressing ideas or feelings or of giving people information”; or  “methods of sending information especially telephone, radio, computers or roads…….. .”
However, I note that the first definition is of “communication” while the second is of “communications”. But I hold the view that your institute is involved in two definitions,  both academically and in practice at a very high level. There is an additional definition in Black Dictionary of Law (Eight Edition) which says communication is ‘the process of bringing an idea to another’s perception’.
Considering that education implies the imparting of ideas and ideals to others, I would say that your institute is, in fact, an institute of Mass Education. Education involves different subjects which must be properly identified if the teaching is to realize the set objective. So we must restrict ourselves to the constitution, the media and democracy

WHAT IS DEMOCRACY?
The best known and universally accepted definition of Democracy is derived from a speech made by Former President of United States of America, Abraham Lincoln wherein he spoke about the benefits of ‘government of the people by the people for the people…..’ President Lincoln never set out to define the word ‘democracy’. The expression was just part of a speech.
Universally accepted and cogent as this expression is, I hold the view that the expression is more of an end product than a process. It appears to be more of an end product than a process. It appears to be more of the result of democracy itself. There is no doubt that 

 A government of the people; a government by the people; and a government for the people  is a democratic government.
But it would appear that democracy cannot be fully construed through government alone, but through the society that produced the government, and of which the government is a part. For me, and in my humble opinion, democracy where real, is a cultural attitude, a way of life which produces a social order that necessarily produces a democratic 
Government. So democracy is a social order in which those who govern in accordance with laws, and both the governors and the governed subject themselves to institutions established under such laws. When a society successfully establishes this social order, then the result is a government of the people, by the people, for the people!
Based on the above concept, I can firmly state that what we have in Nigeria at the present is a pseudo-democracy because we all know that an overwhelming percentage of those who govern Nigeria today at all levels did not get into power in accordance with the laws of this country, save where it favors them, and that oftentimes they do not subject themselves to the institutions set up under the laws of this country. Consequently, democracy though realizable, unfortunately remains an aspiration in Nigeria.

But something good is happening; people who are not in politics whether as a profession or a vocation, are beginning to show interest in how best we, the people Nigeria, could realize true democracy. It appears that every one has realize the negative and undiscriminatory effect of being governed, or represented in governance by persons who, though adjudged by due process to have been duly elected, know that they were infact, never voted for, by the people.  This is evidenced by the general interest in, and popularity of the present reform agenda, irrespective of whether the agenda is purported or real.  The fear that the entire hue and cry about a reform may well be a hoax, is as a result of the loss of confidence in the sincerity of government in the execution of the project.  This loss of confidence has been fueled by the fact that since the commencement of the project, everything electoral that has taken place has towed the line of ‘as it was in the beginning, it is now’ with certain elements determined to conclude with ‘and ever shall be’.  But the people of Nigeria should do everything within legitimate means, which includes resistance of crime by force, to deny that last phrase a space in our political lexicon.  We must all participate in the reform programme with patriotic sincerity and zeal in other to make it succeed, that being the only hope of sustainable peace, stability, and the attendant development of our country.

THE REFORM AGENDA AND US

It would appear that this pursuit of reform is solely based on the amendment of our Electoral Act.  If amendment is tantamount to reform, then there was a reform in 2006 when the 2002 Electoral Act was repealed and replaced by the 2006 Act.  Many do not know that the reform in the 2006 Electoral Act was to remove some safe-guard provisions in the 2002 Electoral Act in order to ensure a hitch-free rigging in the 2007 general elections.  For example Section 67(3) required the certification of election materials before use for the purpose of authentication.  This section is, somehow, missing in the 2006 Act.  Section 129 which provided that any incumbent found to have engaged in corrupt practice, which was defined to include undue influence, should be disqualified from the election, also somehow disappeared, paving the way for incumbency impunity in election malpractices in 2007. With that section in place, such an incumbent would not be part of a re -run election.  But there is no equivalent in the 2006 Electoral Act.

All previous Electoral Acts had provided that where a crime was exposed in the course of an election petition proceedings, reference should be made of such a case to either the Attorney-General of the Federation or of a State, for prosecution.  These are the officers upon whom the authority to prosecute had been conferred by the Constitution of the Federal Republic of Nigeria under Section 174 and 211 respectively (see Sections 144 of the 2002 Electoral Act).  But in the 2006 ‘reform’ Act, the provision is that reference of any commission of any crime should be to the Independent National Electoral Commission (INEC), and that only INEC lawyers may prosecute such a person!         (see Sections 157 and 158 of the 2006 Electoral Act).  Do we need a soothsayer to tell us that whoever made that law did not intend that those who commit electoral crimes should be prosecuted? Who are more likely to commit the crimes than INEC officials. 
Therefore, in the face of these antecedents, I would not be surprised if section 45(2) of Electoral Act 2006 is excised from the proposed reform Act Vigilance is therefore required to avoid any further removal of safeguard provisions.

Right now every attention has virtually been directed towards how the chairman of INEC should be appointed, and the period of time for the determination of election petitions.  Speaking for myself, these are the least of our problems.  No matter how the chairman of the INEC is appointed, seeming lamb might still turn out to be a tiger, or still could be wolves in a sheep’s skin.  Did Shakespeare not say in Macbeth (Through King Duncan) that there was no art ‘to find the mind’s construction in the face’?

What remains of utmost importance is how to check and balance the excesses of an appointee.  Sight must not be lost of the fact that the appointment of the Chairman of INEC is a constitutional matter which must first be resolved before any amendment of the Electoral Act may take place.  On the limitation of time for hearing election petitions I am surprised that the Uwais Committee made a recommendation that a definite period be provided.  This is not the first time such a provision was made.  It was there in the 1982 Electoral Act, and the Decree used for the conduct of the 1997 elections.  The Supreme Court in some landmark judgments hacked down the 1982 provisions as unconstitutional; the 1997 provisions survived because of the superiority of military decrees over constitution, but cause so much distress to petitioners.  Honorable Justice Uwais was already in the Supreme Court when those 1983 decisions were taken, (OBIH VS MBAKWE (1984) 1 SC 325). 
Incidentally Uwais JSC (as he then was) participated in hearing the Obih Vs Mbakwe appeal and agreed with the decision.

The Unongo case was more direct to the point.  The Supreme Court as per Uwais JSC (as he then was) who read the lead judgment, had very unequivocally stated at page 207 – 208 thus:

“I do not see how a reasonable person will have the impression that a party has fair hearing where the petition which has been instituted within the time limit stipulated by the Electoral Act can not be concluded because the time available to the court for the petition to be heard will not be sufficient for either or both parties to the petition to present their cases or will not allow the court at the close of  the parties’ case sufficient time to deliver its judgment. There can be no doubt that the provision of sections 129 subsection (3) and 140 subsection (2) of Electoral Act 1982 neither allow a petitioner or a respondent reasonable time to have fair hearing, nor give the court maximum period of 3 months to deliver its judgment after hearing a petition as envisaged by section 33 subsection (1) and 258 subsection (1) of the Constitution, respectively.

Accordingly, the provisions of sections 129(3) and 140(2) of the Electoral Act, 1982 which limit the time for disposing of election petitions by the courts are in my view ultra vires  the National Assembly and therefore null and void”
 Concurring, Sowemimo CJN who presided very relevantly emphasized the decision of  
 his Learned brother thus:

“If, therefore, any portion of any Act enacted by the National Assembly infringes section 33(1) and thereby oust the jurisdiction of a court of law to hear and determine a matter, then there is a breach of section 4(8) of the Constitution of the Federal Republic of Nigeria 1979, and to that extent the provisions of section 140(2) of the Electoral Act 1982 which oust the jurisdiction of a competent High Court to hear and determine election in conformity with the provision of section 33(1) and section 258 of the Constitution of the Federal Republic of Nigeria is, therefore, unconstitutional. To the extent therefore that it limits the exercise of judicial functions by a competent court of law, it is void”
The decisions were anchored on the provisions of section 33(1) of the 1979 Constitution which is in pari materia with the provisions of section 36(1) of the 1999 Constitution. It is common knowledge that any act which offends this sections is a nullity. This includes any legislation which is inconsistent with it. Why then is potentially unconstitutional provision being foisted on us by a committee headed by a person who should know that an abridgment of period of hearing a case would be in a direct collision with inalienable provisions of the nation’s constitution? Expediting election petition proceedings is everyone’s desire, but I believe that limiting the time for hearing is not the solution. Rather, the solution may only be found in adjusting the procedure for hearing by extension of the law on exception to hear- say rule to include communication between a candidate or an appointed representative, with his agents who are expressly statutorily provided to carry information to the principal, the candidate. 
In the face of the clamour for the reform, there appears to be no effort by the National Assembly to initiate the necessary bills for the amendment of specific election related provisions of the constitution, which must precede the necessary amendments to the Electoral Act. The failure of the National Assembly to initiate the process of amending the Constitutional provisions on such specific areas that affect the electoral reform separately, instead of lumping them together with other contentious provisions, has put the seriousness of the reform agenda in question. Such specific provisions include (a) section 154(1) on the appointment of the chairman of INEC ; (b) Section156(1)(a) on the qualification of members of Federal Executive bodies of which section 200(1) is its State equivalent; (c) Sections 76(2) and 116(2) on when elections to the National Assembly and the State Assemblies respectively may be held; (d) sections 132(2) and 178(2) in respect of when elections to the Presidency and Governorship may be held. The Sections on the qualification of membership of Electoral Commission only need a common proviso added to the Sections thus;

                      “Provided that in case of electoral bodies, the 
                      requirement of membership of a political party shall not apply”. 
For the period within which an election may be conducted prior to swearing- in, all that is required is to amend “not more than” to read “ not less than sixty days. One holds the view that whoever inserted that ‘not more than’ expression in our constitution intended a mischief; but failure to remedy that mischief by National Assembly ten years  after, appears to me to be a greater mischief. A decade is too long a time for making simple  amendments that could make all the difference.
As we hang our hope for an improved democratic environment on the amendments to the Constitution and the Electoral Act, let us bear in mind that every piece of legislation is nothing beyond the piece of paper upon which it is written, until implemented.  Thus a self or induced ‘amendment’ of attitude by those on whom the duty falls to implement these laws would appear to be of more relevance than the amendment of the laws.  Our laws are substantially sufficient, but, unfortunately, the enforcement has been abysmally poor.

For example, the deployment of soldiers and armed policemen at elections has been occurring since the 2003 general elections, and there is a loud and wide clamour that the practice be stopped.  The issue was infact seriously canvassed in the 2003 Presidential petition, with very chilling evidence of ultra violence. The constitution of the Federal Republic of Nigeria is very clear on the deployment of the military. Section 217(2)(C) provides part of the functions of the Armed Forces of the Federation as

                  “Suppressing insurrection and acting in aid of civil

                   Authorities to restore order when called upon to do

                    So by the President, but subject to such conditions 

                  As may be prescribed by Act of the National Assembly” (Emphasis supplied)

It is thus clear that the deployment of troops in aid of civil authorities, that is in a non-military circumstance, may only be legitimately done ‘to restore order’ which implies that there must have been, prior to the deployment, a breakdown of order.

During the proceedings, senior military officers from different parts of the country testified that the military were actually deployed, and that they acted in accordance with instruction. 

They also testified that there was no break down of law and order at the time of deployment which implied a breach of section 217(2) (C). Evidence however, showed that some of the soldiers actually shot people. The petitioner moved to have President Obasanjo sanctioned by disqualification under the provisions of section 129 of the Electoral Act 2002 which provides that a person who was found guilty of undue influence shall;
“In addition be guilty of corrupt practice under section 133 (sic) of this Act and the incumbent be disqualified as a candidate in the election”. (emphasis supplied)

(For section 133 read 122) Nothing came out of this complaint as there was no single word of condemnation of the unconstitutional deployment in either the Court of Appeal or Supreme Court judgment. The nearest to that was the observation of the Abdulahi Umaru PCA who presided and agreed with the majority judgment when after making up his mind to dismiss the petition,  he said:
“I think it is appropriate at this juncture to make some observations. I believe the time has come in our learning process to establish the culture of democratic rule in this country to strive to do the right thing, particularly when it comes to dealing with electoral process, which in my view is one of the pillars of democracy.

 I believe in spite of non-tolerant nature and behavior of the political class in this country, we should by all means try to keep armed personnel of   what ever status or nature from being part and parcel of our election processes. The civilian authorities should be left to conduct and carry out fully the electoral process at all levels. I wish to equally enjoin the electoral body that is constitutionally saddled with the responsibility of preparation and conduct of election processes to exhibit such high level of transparency in the discharge of this heavy responsibility to vindicate its position of absolute neutrality in the discharge of this responsibility”. See (2005) 2 NWLR (pt 910 ) 241 @ 441   

Unfortunately, the lamentation was belated and unnecessary as it had no impact on the judgment. The clear breach of the constitution was an impeachable offence. But, blinded by group protectionism, the Senate which has an overwhelming majority of members of the president’s party, failed to do its job.

That he repeated the deployment in 2007 and perhaps committed other acts of unconstitutionality as often alleged, was not because the acts were not prohibited by existing legislations, but because both the National Assembly and the Court failed to sanction him when the opportunity came; so is it with the breach of Electoral law by the leadership and members of INEC.  Focusing on such incumbents is necessary, but not a sustainable solution.  The persistent acts of impunity in our electoral process and other spheres of our social life, is a symptom of a worse malaise: institutional and individual condonation   of what is wrong, knowing it to be wrong.  This is the bane of our nation right now. 
In view of the general look of things: should there be no amendment (reform) of the present legislations, is the cause of democracy lost? That question must necessarily be answered in the negative. In other to bring the participatory responsibility of everyone including the membership of this Institute into focus, this paper will now be narrowed down to the correlation of the constitution, the media and democracy which should engender hope of the ultimate emergence of true democracy.

SAVING OUR DEMOCRACY THROUGH EXISTING SAFE - GUARDS IN OUR LAWS
The remaining part of this paper is a call to duty on all mass communication professionals which the members of this Institute are. Just like law professionals, your regular duties have a lot to do with survival of democracy whether as mass communication educators, practitioners or administrators. One thing that must be borne in mind is that without freedom of expression, just as with out rule of law, there can be no democracy. The absence of either of these, and one cannot exist without the other, leads to only one destination: autocracy.

Our constitution has, in recognition of the importance thereof, made extensive provision for freedom of speech in section 39(1) of the 1999 constitution which states:

“(1) every person shall be entitled to freedom to hold opinions and to receive and impart ideas and information without interference” (emphasis supplied)

This section 39 has three subparagraphs. Sub-paragraph three provides areas in which the freedom may not be enjoyed unfettered. Even then, in other for a restrictive law to fetter the freedom granted under sub-paragraph one, it must be a law that is “reasonably justifiable in a democratic society”.

This restriction on the exception based on the norms of a democratic society underscores the fundamentality of this particular freedom to the concept of democracy.
It has been accepted in free world, and for all ages, that the fundamentals of democracy are freedom of speech, thought and conscience. The United Nations and the African Union have also accepted these freedoms as part of the inalienable fundamental rights of humans. 
The United States of America, whose system of Presidential democracy has extensively affected the Nigerian situation, has in very few words, guaranteed the same rights in the first Amendment to the Constitution of the country enacted in 1791. But   the scope of such freedom has been expanded by the judicial pronouncements and academic writings. Our own courts have also done some extensive work on the freedoms.

It is interesting to note that a military regime in 1992 promulgated a decree to ensure fairness in broadcasting. This was the NATIONAL BROADCASTING COMMISSION DECREE OF 1992 (Decree No. 38).  It is necessary to identify the rights and limitations provided in that decree (now Act) and strive to apply them as the case may be in our search for a true and internationally recognizable democracy.  The National Broadcasting Commission Decree (hereinafter ‘the Act) created a Commission whose responsibilities include:
(a) Regulating and controlling the broadcast industry.
(b) Receiving, considering and investigating complaints from individuals and corporate bodies regarding the contents of broadcasting and the conduct of a broadcasting station.

(c) Upholding the principles of fairness in broadcasting;

(d) Determining and applying sanctions including revocation of licenses of defaulting stations which do not operate in accordance with the broadcast code, and in the public interest.

Section 2 of the decree provides that no person shall operate or use any apparatus or premises for the transmission of sound or vision by cable, television, radio satellite or any other medium of broadcast from anywhere in Nigeria except under and in accordance with the provisions of the Act.
In other words all broadcast stations, be the federal, state or private, are subject to the Act in their respective operations. Any station therefore that goes contrary to the provisions or intendment of the Act may be sanctioned by the NBC, and the available sanction include revocation of the license of the station. 
It is regrettable that such a Law as the National Broadcasting Commission Act exist while most broadcast stations in this country act in flagrant abuse of its provisions.  We have seen the enormous powers conferred on the NBC to discipline those who fall foul of the NBC Act.  But if the NBC is the culprit, what happens?
In all probability many Nigerians are not aware of the provisions of section 138(b) of the Electoral Act 2006 which says that a person shall be guilty of undue influence by preventing any political aspirant from free use of the media, designated vehicles, etc. So, these legal provisions for which people are clamouring believing that they do not exist are, infact stuck in our statute books unimplemented. 
The NBC rather than implement the mandate of its enabling statute, prefers to wallow in breach thereof by unlawfully invading radio and television stations in an effort to silence the stations in satisfaction of partisan interests, instead of enabling them to perform.  This Institute should individually and collectively monitor the NBC’s implementation of the provision of that Act.
Sometimes ago, during the Obasanjo regime the A. I. T. studios were invaded by security agencies.  In more recent times, a private radio station was shut down without due process somewhere in the South West; so was a newspaper house invaded for publishing news distasteful to certain authorities.  In all these cited cases of invasion of institutions to intimidate them from carrying out their legitimate functions, each institution was abandoned to its fate by the rest of the mass communication family.  This attitude is not satisfactory.

If our fledging democracy must survive, the National Broadcast Commission (NBC) must realize that it has, like the judiciary, a primary role to play in shaking our governments out the apparent hang over of our military rule experience by taking steps suo motu to realize the commissions responsibilities under the Act, and by treating promptly, fairly courageously, and decisively, any complaints by individuals or groups against any broadcast station that is operating contrary to the law, instead of proceeding lawlessly against media houses in effort to please the authorities. 
We must all take note that grumbling in private discussions, or violent attacks on the offending stations, cannot achieve the desired change. No! The answer is in standing up to claim the constitutional right to be heard, even by those who may not like what we are saying. The NBC Act has created the forum. It must be exploited by the public as our group and individual contributions towards the survival of our democracy, and the resultant enthronement of good governance. In this, your Institute, one submits, has a leadership role to play. 

A situation had arisen in Ghana whose constitution has a provision similar to our NBC Act 1992. The Supreme Court of Ghana was given the opportunity to interpret the provisions of the Article 55(11) of the constitution in the case of NEW PATRIOTIC PARTY V. GHANA BROADCASTING CORPORATION (GBC) (2002) 20 WLR 163.  The summary of that case was that the Ghanaian Government presented a budget in 1993, which budget was extensively criticized.  The secretary of finance sponsored by the ruling party, the National Democratic Congress (NDC), was given ample airtime to defend the budget by all state owned Ghana broadcasting Corporation stations.  The New Patriotic Party (NPP) requested coverage to disseminate its own views which were divergent to the governments.  The GBC failed to give them the opportunity. So the NPP sued the GBC claiming that the corporation had acted contrary to Article 55(11) of the Ghanaian Constitution. The Supreme Court of Ghana gave judgment in favour of the protesting political party. 

Your Institute stands the best chance of uniting the media family into a force that could induce respect for this ‘noblest points of our social scheme’, freedom of expression.  You do not have to agree with what a person or group may be saying, but you have a duty to stand together to fight for that person’s or group’s right to say it, any way.  Like solders standing up to defend their fatherland, your members must stand together irrespective of their separate unions or organizations, to fight back any invasion of the right to free speech; for an invasion of any of the organs of free speech is an invasion of democracy, our only canopy for stability, and a meaningful and sustainable development.  Starting point may be a resolution at this conference calling on the NBC to be alive to its responsibility of securing the nation’s air - aware as a neutral forum for the dissemination of divergent ideas, and on the National Assembly to experdite the passage of the Freedom of Information Bill.  Let our laws be implemented by those whose duty it is to do so, and our country will be better for it.  If we must attain a virile and progressive democratic nation then CHANGE WE MUST.    
